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Riding on the Brand Wagon

As the world’s branded consumer goods roll out aggressive expansion plans in China, they are
focusing more on issues of quality and brand awareness than IP protection.

By Jakub Lewandowski

HINA'S POTENTIALLY HUGE

consumer market has become the

holy grail for the world’s leading

branded consumer goods. With the
traditional, large markets of Europe, the US
and Japan still struggling with the aftermath
of last year’s downturn, the sheer scale and
growth rate of China’s new wealthy classes
has made the market become the top destina-
tion for new growth for many international
brands.

“The new generation of younger, Chinese
luxury consumers - the little emperors - is
addicted to new technologies,” says youth
luxury consumer expert, Jean-Maxence
Granier, Associate Director of Think-Out
Research and Consulting. “Consumption is
not simply a life-style accessory for them: it
is a way of life. And they are very familiar
with the brands to which they are emotion-
ally attached.”

Focus on mature markets

For some brands, the approach is to get
it right in the more developed cities before
attempting to build a large national retail
presence. “China is very different for retail
comparing to US or Europe,” says Michele
Norsa, CEO and Group Managing Di-
rector of Salvatore Ferragamo Italia. “It
would take us 10 years to cover the whole
country with easily accessible stores. We
plan to open 8-10 stores in China this year.
Many of them will be in the region around
Shanghai (Suzhou, Hangzhou, Changzhou)
as it is more important to go to the satel-
lite cities which are becoming important
residential areas. So there will be maximum
concentration in the east coast of China this
year also because of the quality of logistics
and communications. Since it is crucial for
the customer to feel that he or she is getting
the authentic product - the same one he or
she would buy in Rome or Milan - we aim to
replicate the look and feel of a genuine Italian
outlet to the Chinese consumer in every city
we operate in. This means that maintaining
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store quality is very important.”

For brands that cater to the most afflu-
ent, there is also a focus on the established
big cities. For example, Lamborghini does
not intend to move much deeper into the
country at this time. “We are focused on
the first- and second-tier cities”, says Bob
X.P. Lu, General Manager of Lamborghini
Shanghai, and previously with Porsche and
LMVH. “With about a hundred cars sold per
year, there’s simply no need for Lamborghini
to be present in every large city and generate
unnecessary costs and competition among
dealerships. To meet current demand it is
enough for Lamborghini to be visible in the
major hubs, which are constantly improving
their accessibility to the regions surrounding
them. The super sports car is not a regular
expense, as is often the case with luxurious
fashion products, premium-grade alcohols
or cosmetics.”

Going to your customer

Certain brands are looking to expand into
2nd tier cities. “Better store location with big-
ger space is crucial. We also need to expand
our product range whilst ensuring that it re-
mains consistent with our brand strategy and
brand culture,” says Edward Lu, Managing
Director at Montblanc China. Edward Lu is
much less concerned about brand dilution
through expansion. “Because we are targeting
the same small group of customers in new
cities, it will never become a mass-market
product. So expansion isn’t contradictory
to our brand philosophy. We will not loose
customers in tier-one cities simply because
70% of the wealthiest Chinese live outside
of them. Instead, by coming to them, we are
providing this elite group with better access
to the luxury they enjoy.”

The prohlem of piracy

One of the key issues affecting brands has
been the problem of counterfeiting. In the
second- and third-tier cities IP protection may
not be as reliably enforced as in the major
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cities. However, for many brands this is not
viewed as a major problem. For a start, the
fact that a brand is copied may help build
advance recognition of the brand’s aspira-
tional value and build brand awareness in the
smaller cities, which can be an advantage to
the brand. More importantly, many brands
feel protected by the fact that it is the quality
that is enshrined in the genuine brand that
provides a differentiation that the counterfeit
cannot match. “You do not need to be a sil-
versmith to realize that the Christofle fakes in
China are poorly produced,” says Benjamin
Bilteryst, Asia Pacific Managing Director
of Christofle. “We are much more focusing
on brand value and awareness, the buying
experience of the customers, and choosing
the right people to drive our success”.

For some in the industry, limited demand
will curb the counterfeiting business in time.
“I am very confident that the fake products
market will gradually die,” says Edward

China IP Litigation 2005-2009

2005 2006 2007 2008 2009

505 769 904 996 3660

MNumber of IP related criminal cases

(1st instance, closed cases)

2005 2006 2007 2008 2009

1782 2521 3855 6233 6906

Number of trademark suits

(1st instance, accepted, civil cases)

2005 2006 2007 2008 2009

13,424 | 14,219 | 17,877 | 24,406 | 30,626

Number of IP related civil cases

(1st instance, accepted cases)

Source: Jones Day
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Lu, of Montblanc China. “But in the major
tourist cities this might take time because
foreign visitors are one of the main drivers
of counterfeiting.” Bob X.P. Lu and Michele
Norsa also share similar views. Appropriate
branding, including brand development,
management and communications, rank
much higher on the agenda than IP-related
issues for luxury brands taking on the China
market.

IP and Famous Mark Status

In recent years the Chinese regulator has
increased efforts to recognise domestic and
foreign well-known trade marks after the
country joined the WTO and revised its
Trademark Law in 2001.

“Luxury brands primarily rely on trademark
law to protect their IP,” says Benjamin Bai of
Jones Day, a Shanghai partner specialising in
IP litigation. “If they achieve the well-known
mark status, or famous mark status (FMS)
in China, then enforcement is fairly easy. If
not, it’s not as straightforward but still pos-
sible. Under the Paris Convention of 1883, its
signatories are obliged to protect trademarks
deemed to be well-known even if they are not
registered in the member countries. However,

in practice, it is extremely difficult to prove
fame in China. Prior use of a certain mark
without registering it in China does not
confer trademark rights there (unlike in the
U.S. for instance). But copyright protection
can help here. If a certain luxury product has
a copyrightable pattern that was created in
France, say, then someone who is using the
same pattern on the same type of product
in China will infringe the copyright in the
pattern. Under the Berne Convention, the
copyright created in France is enforceable in
China, and vice versa, because both countries
have signed this international agreement.
While copyright registration in China is not
absolutely necessary, it does provide certain
procedural advantages, such as prima facie
evidence of ownership, etc.”

Since the 2003 Regulations on Famous
Mark Verification and Protection has been
promulgated by the State Administration
of Industry and Commerce (SAIC) any
mark determined by the TMO to be famous
is officially protected. But FMS has to be
established by documents showing trade-
mark use and registration history, proof
of the mark being protected in China or
other countries, advertising and promo-
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tion materials and other documents which
can all take time. “Whether they have an
FMS makes a huge difference to a success-
ful outcome for brands in IP litigation”,
says Benjamin Bai. Although big brands
like Burberry, Chanel, Gucci, Louis Vuit-
ton, and Prada have now got FMS it does
take a long time and many brands have
not bothered. But now that companies
are rolling out their operations into the
second- and third-tier cities they may have
less protection in them when they encoun-
ter IPR related problems. Since the choice
of court depends on jurisdiction over the
specific trademark dispute it far safer for
the luxury brands to go to court in Beijing,
Shanghai, or Guangdong province. Due to
the number of IP cases handled in these
three regions, the judges there dealing with
the IP disputes are more experienced than
their counterparts anywhere else. “If you
want a Chinese court to consider foreign
law in deciding cases you’re better off in
the sophisticated courts, where the judges
speak English and there are lawyers who
can educate them on what the foreign law
is,” says Benjamin Bai. “But if you goto a
remote area, that’s very unlikely.” SBR
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